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Addressing the Unique Financial Issues Faced by Same-Sex Couples

Much has changed for same-sex couples since the U.S. Supreme Court ruled in 2015 that states must legally recognize same-sex marriage. By giving same-sex couples equality with heterosexual couples in the eyes of the law, the decision afforded them access to more than 1,000 legal benefits, rights, recognitions and protections, many of which have a bearing on their financial lives, from the ability to file joint tax returns to the right to share Social Security benefits to access to an unlimited estate tax deduction on the transfer of wealth between a deceased spouse and his or her surviving spouse.

Despite now being on equal legal footing with their heterosexual counterparts, at least with respect to marriage, same-sex and LGBTQ couples, married or not, continue to face a unique set of financial issues. Here’s a look at four areas where these issues can be particularly challenging, with suggestions from financial professionals on how to address them.

1. Going from partnership to marriage. With the legal impediment to same-sex marriage having been eliminated, many LGBT partners have decided to marry. And in doing so, they’re having to work through significant financial issues they otherwise may not have needed to address before same-sex marriage became legal. Among the issues to which recently married partners may need to give greater consideration:

· Social Security benefits: Marriage gives spouses the right to access one another’s Social Security benefits. That’s an important development in a range of scenarios, including with couples where one spouse works and the other does not. The non-working spouse has the ability to access up to 50 percent of their working spouse’s benefits, despite not putting money into the Social Security system. This income can add up over time. Being married also provides more claiming options following divorce or the death of one spouse.


· Health insurance: With marriage may come the ability to access spousal health insurance coverage, without that coverage being taxed as income, as it would otherwise have been in the case of domestic partners who aren’t married. Not only do same-sex couples now have the ability to cover their partners on their health insurance policies without extra tax consequences, if both spouses have access to a workplace health plan, they can decide whose plan to insure under based on which plan offers the best value. 


· Investing for retirement: In a married couple with a spouse who doesn’t work, the working spouse can contribute to an individual retirement account in the name of the non-working spouse, and by doing so access the tax benefits associated with IRA contributions, such as income tax deferral. One caveat: The working spouse’s income must equal or exceed the total IRA contributions made on behalf of both spouses. Also, marriage gives a spouse inheriting an IRA from their deceased spouse the option of rolling over those inherited assets to their own IRA and deferring the required minimum distributions from the inherited IRA.


· Income Tax: Married same-sex couples now have the option to file jointly, which could reduce their overall tax tab compared to what they would pay filing separately. Filing jointly also can cut tax-preparation costs and shield the other individual against liability. However, because there are situations where filing separately may provide a better outcome (i.e., a lower overall tax tab) for a married couple, be sure to get guidance from a tax specialist before choosing one route or the other. 


· Wealth transfer: With the unlimited marital deduction, a married person can leave any amount of assets to his or her spouse without triggering federal estate taxes. 


· Military benefits: Same-sex spouses of military members are now eligible for a variety of military benefits, including pension survivor benefits, health care and housing.

2. Partners who choose not to marry. While same-sex marriage is now legally recognized, not all couples choose that route. For those that opt to remain partners without marrying, “there a few important things to keep in mind,” says FPA member Charles C. Weeks, a CERTIFIED FINANCIAL PLANNER™ professional (CFP®) who heads Barrister Wealth Management in Philadelphia, Pa., to protect their assets and preserve their ability to have the final say in key financial decisions, lest their right to self-determination be diminished by the law’s treatment of non-married couples.
First and foremost, that means taking steps to specify how certain key assets and decisions should be handled should one or both partners die, he says. The goal in doing so is to avoid putting those assets and decisions in the hands of state probate court, where the intentions of the couple and the deceased partner can be challenged, even if they have been put in writing (such as in a will), and where the process of distributing assets can become painfully slow and highly public. Couples can circumvent probate using contract law, property law and/or trust law, notes Weeks. “If you allow your estate to go through probate, anybody — and I mean anybody — can challenge the will. Even the best drawn will is subject to a will contest.”

So, be sure to name a beneficiary or beneficiaries for retirement accounts [IRAs, 401(k)s, etc.], investment accounts, life insurance policies and the like, and keep them current as life circumstances change. Naming beneficiaries for these assets keeps the assets out of the probate process. Putting assets into a trust for which there is a beneficiary or beneficiaries also keeps the trust and the assets inside it out of probate.

Also be sure to have a will that you keep updated — and this goes for married as well as unmarried couples — with instructions for who will assume guardianship of your children (if you have any) and how your property (home, a collection that has value, etc.) is to be handled when you die. Otherwise, during the probate process the state may fall back on default provisions for distributing assets to the blood heirs of the deceased person. Whether they are married or not, couples also need to title their property so it has either “tenants in common” or “joint tenants with rights of survivorship” status (laws differ from state to state), suggests Weeks.

Since the law does not typically afford them next-of-kin status unless they are married, individuals in an unmarried same-sex couple who want to determine who makes key financial, medical treatment and end-of-life decisions on their behalf also need to document their wishes and intentions with a living will, healthcare proxy and powers of attorney. These documents are critical for both married and unmarried couples.
3. An apparent gap in planning and preparation. According to a study released by Prudential in December 2018, LGBTQ are less likely to own financial products such as retirement accounts, certificates of deposit, even savings and checking accounts. For example, 41 percent of non-LGBTQ respondents to the Prudential survey said they have an employer-sponsored retirement plan, compared to 27 percent of LGBTQ respondents. Meanwhile, roughly half of LGBTQ respondents indicated they have a basic banking product such as a checking, savings or money market account, or CD, compared to two-thirds of non-LGBTQ respondents. What’s more, despite comparable access to workplace retirement plans, LGBTQ respondents are saving less for retirement than their non-LGBTQ counterparts. In the Prudential study, close to two-thirds — 62 percent — of LGBTQ respondents said they are not currently saving for retirement in any way. Among non-LGBTQ respondents, that share is 49 percent. 

Figures like these suggest that same-sex couples need to focus more on positioning themselves financially, both for the present and the future. 

4. Protection in case of discrimination. The 2015 Supreme Court ruling may have evened the marital playing field, but it left other perceived inequities involving LGBTQ people untouched, including the lack of full federal protection for LGBTQ people from getting fired for their sexual orientation. Today in the United States, 28 states lack laws that explicitly protect people from discrimination on the basis of sexual orientation or gender identity in employment, housing and public accommodations, according to the organization Freedom for all Americans. This lack of universal legal protection opens the door to job insecurity and pay inequities that may require LGBTQ couples and individuals to prepare differently than their non-LGBTQ counterparts do.

The emergency cash reserve is one such area. “Many same-sex couples are in a situation where they live in a state where they could be fired for their sexual orientation, so an emergency fund [consisting] of 10-12 months’ [worth of household income] becomes even more important than the [three to six months’ worth of household income] typically suggested” for an emergency fund,” says FPA member Anthem, AZ-based CERTIFIED FINANCIAL PLANNER™ professional Michelle Buonincontri. 
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